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The Tahirih Justice Center is a national, 
nonprofit organization that serves immigrant 
survivors of gender-based violence.

Our interdisciplinary, trauma-informed model of service 
combines free legal services and social services case 
management with bridge-building policy advocacy and 
research-based training and education.

Our programs efficiently and effectively leverage 
donated professional services from a vast network of 
attorneys, medical professionals, and other experts to 
serve as many immigrant survivors as possible.

By amplifying the experiences of survivors in 
communities, courts, and Congress, Tahirih’s mission 
is to create a world where all people share equal rights 
and live in safety and with dignity.
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Introduction
Gender inequality and gender-based 
violence remain pervasive worldwide. 
Survivors of gender-based violence such 
as rape, human trafficking, female genital 
mutilation/cutting (FGM/C), forced mar-
riage, and domestic violence often find 
themselves trapped in abusive and ex-
ploitative situations with nowhere to turn. 
Perpetrators inflict harm with impunity, 
the state offers little or no safe harbor, 
and gender-based violence is seen as 
inevitable — even as it causes social and 
economic inequality, as well as severe, 
life-long consequences for mental and 
physical health.

Gender-based violence leads to mi-
gration as some survivors face few op-
tions for safety at home. They flee their 
countries to protect their dignity and 

preserve their lives, and in the hopes of 
shielding their children from ongoing 
and future harm. If they do not find safe 
harbor within the laws of the destination 
country, they can be vulnerable to further 
exploitation and violence. 

If humanitarian protection laws do not 
recognize the needs of survivors of 
gender-based violence and explicit-
ly safeguard their human rights, then 
they too contribute to the global pan-
demic of misogyny and gender-based 
violence.

U.S. law has been evolving over the last 
century to better protect the rights of 
those who experience discrimination, 
violence, and hate crimes on account 
of their sex and gender. For example, 
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Title VII of the Civil Rights Act of 1964 
prohibits employment discrimination 
on the basis of race, color, religion, sex, 
and national origin.1 In more and more 
contexts, the law treats sex and gender 
like other identities that have historically 
been used to justify mistreatment and 
violations of human rights.

Just as systemic racism fuels mistreat-
ment on account of race, and nativism 
breeds persecution on account of na-
tional origin, systemic misogyny gives 
rise to mistreatment on account of gen-
der. By ignoring the perniciousness of 
misogyny, U.S. asylum law fails survivors 
of gender-based persecution who con-
tinue to face inconsistent and unequal 
protection even though they are eligible 
for relief under international treaties. For 
this country to reckon with harm that 
continues to be perpetrated against 
women, survivors of gender-based vio-
lence must have equal access to justice.2 
Changes must be made to asylum law, 
policy, and practice, including by clarify-
ing and expanding existing regulations, 
adjudicator and border official guide-
lines, and training curricula. 

As described in detail below, to be-
gin to evolve the nation’s response to 
gender-based violence and to improve 

efficiency for applicants and the system 
alike, these changes should include nam-
ing gender as a sixth protected ground 
of asylum under U.S. law. This change is 
bold, necessary, and long overdue. 

BAC KG RO U N D  O N  U. S . 
A SYLU M  L AW

U.S. asylum law is derived directly from 
the United Nations 1951 Convention 
and 1967 Protocol Relating to the Status 
of Refugees (the Refugee Convention). 
According to this treaty, a refugee is 
“someone who is unable or unwilling to 
return to their country of origin owing to 
a well-founded fear of being persecuted 
for reasons of race, religion, nationality, 
membership of a particular social group, 
or political opinion.”3 U.S. law adopts this 
definition when considering who qualifies 
for asylum if they are already in the U.S. 
or at a border seeking protection.

When the Refugee Convention was 
written over seventy years ago, gen-
der inequality—and the manifestation 
of that inequality as violence—was not 
widely recognized as a serious human 
rights abuse. It is notably absent from 
the list of protected grounds as a re-
sult. Since then, the United Nations High 
Commissioner for Refugees (UNHCR) has 
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interpreted the Refugee Convention to 
extend asylum protection to those flee-
ing gender-based violence. According to 
UNHCR, survivors of persecution such 
as forced marriage, domestic violence, 
sexual assault, female genital mutilation/
cutting, and so-called “honor” crimes are 
eligible for asylum primarily as members 
of a “particular social group.”4 

In 1980, the U.S. adopted the internation-
al refugee definition as its own in its  
domestic asylum laws, and in 1985 
began to explain what might qualify 
as a particular social group.5 Not un-
til 1996, however, did the U.S. begin to 
extend protections to women facing 
gender-based violence as members of 
particular social groups in strictly limited 
circumstances.6

Despite international guidelines, the U.S. 
has struggled for decades to consistent-
ly and equitably protect individuals flee-
ing gender-based persecution. Litigation 
has only achieved limited progress. 
Courts inconsistently apply standards, 
leaving many open to denial based on 
geography alone. Some decisionmakers 
categorically deny gender-based claims 
regardless of which protected ground 
is asserted, dismissing violence against 
women as merely a private dispute. Then 

since legal counsel is not appointed by 
the government, individuals who cannot 
afford or find free attorneys face impos-
sible hurdles when trying to explain how 
they qualify for asylum under the current 
particular social group framework.  

Protection is also dependent on the way 
the political winds blow. Successive ad-
ministrations have used their executive 
authority to try to expand or restrict how 
the current framework is interpreted, so 
that protections are regularly subject to 
change. The consequences have been a 
series of back-and-forth decisions that 
place gender-based asylum under con-
stant threat and that have denied count-
less survivors the vital protection they 
should be afforded under the Refugee 
Convention and U.S. laws.

G E N D E R  M U S T  B E 
P ROT E CT E D

No one should experience violence  
because of their sex or gender, and if 
they do, they should have the right to 
seek safety.

Gender is a fundamental, intrinsic aspect 
of an individual’s identity— just like the 
existing Refugee Convention grounds. 
Those who are targeted systemically for 



violence and discrimination because of 
their identity should be protected. As 
our asylum law is currently written and 
implemented, however, we deny gen-
der its rightful place alongside the other 
grounds— like race and religion— as an 
attribute equally worthy of protection. 

Recognizing the 
need to up-
date and clarify 
their laws, other 
countries around 
the world such 
as Sweden, 
France, the 
Czech Republic, 
and Spain have 
started adding 
gender as an in-
dependent basis 
for asylum.7 To 
ensure equal 
and enduring 
access to asy-
lum for survi-
vors, the U.S. 
now must follow suit. 

“Amending the Immigration & 
Nationality Act to add gender as a 
protected ground is an urgent priority. 
It is absurd how the immigration 
courts have flip-flopped back and 
forth on recognizing gender-based 
persecution as a basis for asylum. 
Just like race or religion, gender 
has always been used to categorize 
people in society— and unfortunately 
to justify persecution against them in 
many cases.”

HONORABLE DENISE N. SLAVIN, 

RETIRED IMMIGRATION JUDGE AND 

FORMER PRESIDENT OF THE NATIONAL 

ASSOCIATION OF IMMIGRATION JUDGES
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Why Gender Must be 
a Protected Ground
1 .  O U R  L AWS  D O  N OT 
A D E Q UAT E LY  P ROT E CT 
S U RV I VO R S  O F  G E N D E R-
BA S E D  V I O L E N C E  W H O 
Q UA L I F Y  F O R  A SYLU M 
U N D E R  T H E  R E F U G E E 
C O N V E N T I O N .

Under international law, the U.S. is  
obligated to comply with the Refugee 
Convention. In practice though, the U.S. 
does not adequately protect individuals 
as the Refugee Convention intended. 
Although it was written at a time when 
gender-based violence was not well  
understood, its intent was to protect any-
one who was persecuted on account of 
their identity.8 In fact, in its updated guid-
ance, UNHCR deemed it unnecessary 
to add an additional ground for gender 

based on the incorrect assumption that 
Refugee Convention countries widely 
accept gender as a basis for asylum. 
Accordingly, UNHCR noted, a properly 
interpreted refugee definition includes 
gender-related claims.9 Unfortunately, 
this assumption does not hold true for 
the United States. Claims from women 
and girls who experience violence spe-
cifically because of their gender, in acts 
such as forced marriage and domestic 
violence, are not widely accepted here.

While guidance from UNHCR clearly 
extends protection from the Refugee 
Convention to gender-based claims, 
U.S. asylum law continues to use the 
original, outdated Convention language 
rather than this international guidance. 
Survivors’ ability to pursue asylum has 



therefore hinged on the whims of presi-
dential administrations and decisionmak-
ers who resist recognizing misogyny as 
a global human rights abuse. As a result, 
after decades of shifting policies, survi-
vors who face gender-based persecu-
tion still do not have a clear, consistent 
pathway to the 
protections for 
which they are 
eligible. 

The absence of 
a gender ground 
in U.S. asylum 
law has caused 
us to deny pro-
tection to many 
survivors who 
qualify under 
the Refugee 
Convention. 
Updating the 
language of 
U.S. asylum law 
to include a gender ground is therefore 
necessary to help ensure full compliance 
with the Convention and to afford survi-
vors the same access to relief as those 
targeted because of race, religion, politi-
cal opinion, and/or nationality.

“The category of ‘Sex/Gender’ should 
be added as a sixth basis for asylum 
to properly ensure the protection of 
women fleeing from gender violence 
and persecution. Adding ‘Sex/Gender’ 
would not conflict with the Refugee 
Protocol or international law. On 
the contrary, the amendment would 
further UNHCR’s mandate to protect 
women. The Refugee Protocol sets 
the floor for protection and not the 
ceiling, and therefore, expanding 
protections is permissible.”

CHURCH WORLD SERVICE
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2 .  S U RV I VO R S  O F  G E N D E R-
BA S E D  V I O L E N C E 
N E E D  M O R E  T H A N  T H E 
PA R T I C U L A R  S O C I A L  G R O U P 
G RO U N D  I N  O R D E R  TO 
FA I R LY  AC C E S S  A SYLU M .

Most gender-based claims are brought 
under the particular social group ground 
of asylum. As a result, survivors of gen-
der-based violence face higher burdens 
to establishing eligibility, which is espe-
cially challenging and near impossible for 
those who are unrepresented. Although 
some survivors have received asylum 
as members of particular social groups, 
continuing to use this as their primary 
basis for protection in the U.S. is not 
enough.

The particular social group ground was 
first helpfully defined in Matter of Acosta, 
a case decided in 1985.10 In the deci-
sion, sex was listed as an example of 
an acceptable particular social group. 
Nonetheless, the holding has been con-
fused and narrowed over decades of liti-
gation, making a return to that definition 
unrealistic through further litigation.

Particular social group claims are fur-
ther disadvantaged compared to claims 
brought under other grounds because 
of the multiple, complicated layers of the 

definition that must be satisfied. To bring 
a claim as a member of a particular social 
group, an applicant must first prove that 
they belong to a recognizable group that 
shares a fundamental identity trait, which 
is large enough to be distinct, but still 
not too large, to remain particular. Some 
courts have imposed additional restric-
tions on gender-based social groups, 
such as prohibiting recognition of groups 
defined primarily by the persecution at 
issue itself. 

Over the years, what is considered a via-
ble particular social group for gender-re-
lated claims has continuously shifted, 
making it arbitrary, confusing, and unpre-
dictable to ascertain which claims will be 
accepted, and which others will not. 

In 1996, Fauziya Kassindja fled her native 
Togo, escaping a forced marriage and 
threat of female genital mutilation/cut-
ting. In her case, she was granted asylum 
after proving that she was a member of 
the particular social group: “young wom-
en of the Tchamba-Kunsuntu Tribe who 
have not had FGM as practiced by that 
tribe, and who oppose the practice.”11

The precedent set in Ms. Kassindja’s 
case seemed to pave the way for those 
fleeing other types of gender-based 
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violence to assert membership in par-
ticular social groups. But in 1999, Rodi 
Alvarado, a Guatemalan woman who 
suffered atrocious and life-threaten-
ing domestic abuse at the hands of her 
husband, a former soldier, was initially 
denied asylum because she could not 
prove that she was part of a particular 
social group. It took 14 years for Ms. 
Alvarado and other survivors of domes-
tic violence to be recognized as eligible 
for asylum as members of the particu-
lar social group: “married women who 
are unable to leave their relationship.”12 
Other legal decisions followed that af-
firmed and expanded the definition until 
2018, when a decision by then-Attorney 
General Jeff Sessions sought to re-
verse decades of progress.13  In the case 
Matter of A-B-, Sessions revoked asylum 
protections for most survivors of domes-
tic violence. That decision, and other re-
lated decisions that came after it, caused 
a cascade of asylum denials for people 
fleeing domestic violence, female genital 
mutilation/cutting, and other harm. The 
decision was revoked on June 16, 2021, 
but by then it had already denied thou-
sands of survivors access to safety.

The particular social group ground has 
offered many women protection, while 

at the same time leaving other asylum 
seekers with similar circumstances out 
in the cold, simply because they have an 
officer or judge who interprets the long 
trail of legal decisions differently. In addi-
tion, the cobbled-together framework of 
protection has proven itself too weak to 
withstand attacks from an administration 
prepared to issue decisions and regu-
lations that specifically slam the door 
on women and girls who have survived 
abuse.



Sara sought asylum in the U.S. in order to 
flee her abusive partner. While testifying 
in her case, Sara recounted how he kept 
her as his property for 11 years. He re-
ferred to her as his dog (“mi perra”) and 
whistled at her rather than calling her by 
name. He told Sara she was registered 
to him like a car, and abused, controlled, 
and humiliated her at every opportuni-
ty. Sara reported him to the authorities 
twice, to no avail. He said he would kill 
her if she reported him again. He sharp-
ened his machete in front of her, warning 
that he wanted a clean edge when he 
cut her head off. Sara had a lawyer’s help 
preparing her application, but still did not 
succeed. While the immigration judge 
agreed that the abuse Sara suffered was 
persecution, he ruled that the law of par-
ticular social group prevented him from 
granting her case. 

Sara’s asylum claim was denied  
in 2019.

S U RV I VO R ’ S  S TO RY

Sara
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3 .  P ROV I D I N G  N E C E S S A RY 
E V I D E N C E  F O R  A N 
I N D I V I D UA L’ S  A SYLU M 
C L A I M ,  S U C H  A S  T H E I R 
P E R S E C U TO R ’ S  M OT I V E 
F O R  V I O L E N C E ,  I S 
U N N E C E S S A R I LY  H A R D E R 
W I T H  G E N D E R- BA S E D 
C L A I M S .

In all asylum cases, applicants must also 
prove that their persecutors seek to 
harm them on account of one or more 
of the five protected grounds. The stan-
dard for proving a persecutor’s motive, 
also called the “nexus”, is the same re-
gardless of the type of asylum claim. Yet, 
decisionmakers who do not see violence 
against women as a legitimate basis for 
protection under the statute apply the 
existing standard very differently and 
more stringently in gender-based cases. 

Typically, adjudicators should first as-
sess if an applicant has demonstrated 
that they experienced persecution, then 
whether the persecution happened “on 
account of” a protected ground such 
as race or religion. In cases where sur-
vivors are seeking asylum because of 
gender-based harm, however, once it has 
been established that the applicant suf-
fered persecution, the analysis becomes 
more complex.

Everyone in the room may know – im-
portantly the survivor herself – that the 
reason for the persecution is her gender. 
She may know that she was abused or 
raped because she is a woman: like many 
abusers, her perpetrator knew he could 
be violent and get away with it because 
he is a man and she is a woman. Instead 
of naming that, however, the dance be-
gins: did the abuse occur because you 
were a woman that he was married to 
or because he knew that you could not 
escape? Was it because nobody would 
believe you or help you, and there was 
nowhere in the country you could go to 
because women cannot live alone? Did 
he hurt you because you made him an-
gry? Could you have left him? Why didn’t 
you? These classic victim-blaming ques-
tions are often at the center of the anal-
ysis conducted by asylum officers and 
judges who hold the fate of survivors in 
their hands.

In other words, rather than analyzing the 
persecutor’s motive as a standalone 
part of the asylum claim, judges readily 
— even unwittingly — examine addition-
al questions that are irrelevant to the 
persecutor’s motive. These include: 1) 
whether a particular social group exists; 
2) whether the applicant is a member of 



“My cases have involved women who were indisputably 
targeted because of their gender— they were raped 
and beaten, their families and children threatened, their 
educations denied, and their economic agency stunted—
all because of their gender. Almost invariably, their home 
countries had laws that recognized violence against women 
as a problem, and without exception those laws were 
routinely ignored and their ‘enforcement’ limited to lip  
service at best. 

If my clients had been treated that way because of their 
race, religion, or political view, the entire dispute would 
collapse into a relatively straightforward application of laws 
and regulations. But because the applicants are women, we 
have to engage costly experts, conduct hundreds of hours 
of extensive country conditions research, and painstakingly 
craft complicated and sometimes convoluted arguments 
to fit these victims into an acceptable particular social 
group. Every effort is fraught not just with expense, but 
also uncertainty: Will the immigration judge recognize the 
particular social group? Or will someone who has undeniably 
been persecuted— and who would undeniably be granted 
asylum if she had been persecuted on the basis of race, 
religion, or her political view— be forced to return to the 
hands of her rapists and abusers because the particular 
social group arguments were rejected? 

The exclusion of gender is a form of built-in tolerance and 
acceptance of gender-based violence, and a harsh and 
disappointing reminder of the hoops we make women jump 
through and the suffering we make them endure. We should 
amend the statute to include gender as an independent 
basis for asylum.” 

BEN KLEINMAN, VOLUNTEER IMMIGRATION ATTORNEY
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it; 3) whether the harm is considered per-
secution at all; and 4) whether the appli-
cant’s government protected her or even 
had a duty to do so. By contrast, in cases 
involving race-based, religious, or politi-
cal persecution, judges tend to evaluate 
the persecutor’s motive according to a 
much simpler standard. 

As a result, survivors targeted for abus-
es such as domestic violence or forced 
marriage cannot simply cite well-doc-
umented, deeply entrenched systemic 
misogyny as evidence of their persecu-
tor’s motive. Rather, each case a survivor 
brings is a referendum on her basic right 
to protection from violence because of 
her gender. More precise legal definitions 
to clarify and expand what constitutes 
a particular social group are certainly 
needed to help ease this burden for all 
individuals who are fleeing persecu-
tion, but these changes are not enough. 
Instead, solutions are needed to simplify 
the gender-based asylum analysis, and 
signal to all applicants and adjudicators 
what the Convention, as originally draft-
ed, lacks: the essential premise that vio-
lence on account of gender is a human 
rights abuse that must be prevented, and 
its victims protected, too. 

4 .  T H E  P RO C E S S  O F 
P ROV I N G  P E R S E C U T I O N 
D U E  TO  M E M B E R S H I P  I N 
A  PA R T I C U L A R  S O C I A L 
G R O U P  N E E D L E S S LY 
R E T R AU M AT I Z E S 
S U RV I VO R S  O F  G E N D E R-
BA S E D  V I O L E N C E .

Questions that Stigmatize

Asylum seekers commonly experience 
post-traumatic stress disorder because 
of the persecution they faced, and un-
fortunately for many, testifying about 
persecution can be retraumatizing. 
The process for seeking asylum under 
the particular social group category is 
very complex and unnecessarily ex-
acerbates trauma among survivors of 
gender-based violence. Survivors field 
deeply invasive and dehumanizing ques-
tions from officers, judges, and attorneys 
for the government with likely little or 
no training in interviewing techniques 
geared towards trauma survivors. 

To establish membership in a particular 
social group, a survivor seeking asylum 
must address: why they were raped or 
abused by her partner; why they did not 
‘choose’ to leave the relationship, resist 
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or express opposition to abuse; why they 
did not report the abuse to anyone im-
mediately, if at all; and whether their own 
conduct caused or justified their victim-
ization. Though some of these questions 
may apply to other elements of the asy-
lum definition, such as a persecutor’s 
motive within nexus, in gender-based 
violence cases brought under a partic-
ular social group claim, establishing a 
particular social group is often conflated 
with identifying an abuser’s motive for 
violence. The result is that proving that 
a person was persecuted on account 
of her gender becomes unnecessarily 
complex.

The impact of these questions is to stig-
matize, blame, and shame the victim, 
even though such violence is inflicted 
by force and for reasons far out of her 
control. In no other context do we reflex-
ively presume that an asylum seeker was 
complicit in their own victimization. The 
nature of the questions posed also rein-
forces harmful judgments about survi-
vors. These judgments both prolong the 
healing process for those who internalize 
them and perpetuate society’s tolerance 
of gender-based violence on a broader 
scale.

Unfortunately, service providers must 
also ask these questions of survivors 
to help them prepare their cases. This 
can inhibit trust building between even 
the most skilled or well-intentioned 
providers and the survivors they serve, 
inadvertently reinforcing stigmas and 
victim-blaming yet again. The complexi-
ty of the particular social group analysis 
can additionally deter survivors from 
taking a more active role in their cases. 
This can reinforce their lack of agency as 
victims, now experienced on a systemic 
level as they navigate the asylum system. 
The process is even more retraumatizing 
for those who do not have the luxury of 
highly trained counsel and mental health 
experts to buffer the impact of an adver-
sarial court setting.

Gaslighting Survivors

Every person internalizes some mea-
sure of sexism, and for those who are 
caught in gendered, abusive situations, 
the internalized misogyny can become a 
loud, internal voice saying that this treat-
ment must be tolerated and accepted. 
Survivors of sexual and domestic vio-
lence who are able to fight back against 
that voice can sometimes attempt to 
get away. It can take many attempts to 
break free from violent situations since 
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the words and actions of the abuser are 
reinforced by society and the internal 
voice. The small percentage of survivors 
who are able to finally get away and also 
find passage to freedom have had to 
move mountains in order to let go of the 
idea that they must accept the trampling 
of their rights and minimization of their 
agency because of their gender. 

When they arrive in the U.S. and ask for 
protection, however, they find out that 
asserting that they experienced violence 
as a woman in a misogynistic society 
cannot be the reason for their protection. 
They must once again push through a 
series of gates constructed to minimize, 
ignore, and delegitimize the reality they 
have fought hard to name: that they have 
been harmed because of their gender. 
When adjudicators reject gender-based 
asylum claims outright, they negate what 
women know of their own lives and ex-
periences. Because abuse often involves 
the distortion of the truth, this further 
traumatizes survivors. It is harmful to sur-
vivors who are trying to heal from trau-
ma, and it is devastating and shameful 
that the U.S. system allows this gaslight-
ing and retraumatization to take place.

By contrast, a trauma-informed, survi-
vor-centered approach to the asylum 

process seeks to minimize retrauma-
tization to survivors in their search for 
safety. The intricacy and outsized role 
of testimony as to a survivor’s particular 
social group, and her persecutor’s moti-
vation to harm her for her membership in 
it, would be unnecessary if gender were 
clearly and explicitly named, including 
as an independent ground of asylum. As 
with evidence of racism in race-based 
claims – evidence of misogyny to estab-
lish a persecutor’s motive for inflicting 
gender-based harm should suffice. That 
we continue to sideline gender by failing 
to name it as an independently protected 
ground is both a manifestation and per-
petuation of how we treat survivors as a 
society.   



“As a clinician, I routinely hear stories of women seeking 
asylum who have survived unspeakable acts of violence 
solely on account of their gender. They will give detailed 
accounts of how violence against women is the norm in their 
communities. In some cases, a survivor will describe how she 
herself did not realize at first that the violence she suffered 
shouldn’t be considered ‘normal,’ and that she should have 
the right to seek safety. When these women are asked to try 
and explain why their persecutors targeted them, beyond the 
fact that they are women, they frequently don’t understand 
the question. 

It is nonsensical and ignores their reality, undermining the 
work they have done to understand their abuse as wrong 
and to fight for their lives. Beyond that, it inappropriately 
puts the responsibility on a survivor to justify her need for 
safety beyond the simple fact that she is a woman. This 
can make it seem that those who are there to help her 
do not understand or believe her reality. This additional, 
unnecessary trauma for women is created by our legal 
system and could be avoided with the addition of gender as 
a sixth ground for asylum. If women are persecuted solely on 
account of their gender, why is that not enough of a reason 
for us to offer them protection like we do for others?” 

ELEANOR EMERY, MD; MEMBER OF THE PHYSICIANS FOR HUMAN 

RIGHTS ASYLUM NETWORK AND CO-FOUNDER OF CLINICS IN FOUR 

STATES THAT CONDUCT FORENSIC MEDICAL EVALUATIONS FOR 

ASYLUM SEEKERS
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5 .  W I T H O U T  A  S I X T H 
G RO U N D  F O R  G E N D E R , 
S U RV I VO R S  W I T H O U T  L E G A L 
R E P R E S E N TAT I O N  A R E 
F U RT H E R  D I S A DVA N TAG E D — 
W I T H  M A NY  F L E E I N G 
V I O L E N C E  A N D  I N  N E E D  O F 
S A F E T Y  E XC LU D E D.

Because the particular social group 
ground is an extremely complex area of 
asylum law, survivors must find an af-
fordable attorney with specialized knowl-
edge in this area if they hope to have any 
kind of success. The immigration system 
does not appoint counsel for asylum 
applicants or others facing deporta-
tion. Only about a third of individuals 
facing deportation in immigration court 
have representation, and much fewer if 
they are being jailed by Immigration and 
Customs Enforcement.14 It is already fi-
nancially burdensome to pay an attorney, 
and particularly vulnerable survivors who 
are indigenous, detained, or arriving at 
the border are further disadvantaged in 
their ability to find counsel due to lan-
guage barriers and physical lack of ac-
cess to attorneys. 

Without legal counsel, survivors are left 
alone to navigate a daunting system, 
in which effective representation can 
make all the difference. According to the 

National Immigration Forum, an individual 
is five times more likely to secure asylum 
with legal representation.15 And for par-
ticular social group claims, immigration 
counsel may not be enough since the 
constantly evolving and highly complex 
legal framework requires specialized 
knowledge and training. In addition, many 
particular social group claims involving 
gender-based violence now experience 
delays and multiple levels of appeals 
given the lack of clarity of the law, leaving 
survivors unable to retain or continue to 
pay attorneys who can make the long-
term commitment such cases require.

Survivors of gender-based violence are 
also at heightened risk of failure in their 
cases since unscrupulous attorneys or 
other practitioners might promise favor-
able results yet lack the necessary ex-
pertise to manage particular social group 
claims and are unprepared for the long 
legal fight that has become standard in 
these cases. At the same time, because 
particular social group claims are more 
complicated and take more time than 
other asylum claims, lawyers who do 
have the needed skills may have to take 
on relatively fewer clients, worsening the 
lack of access to qualified counsel for 
survivors.



“I am afraid of returning home to India. My family will force 
me to marry someone of their choosing or kill me if I refuse. 
They want to punish me because I had a child out of 
wedlock, and the father is a man from a lower caste. I know 
of other women who have suffered this way in my country. 

I paid a lawyer to help me apply for asylum. He did not 
advise or prepare me at all before my interview. The officer 
asked me why I was afraid to return home, and whether it 
was because I was part of a group. I didn’t understand the 
questions and how they related to my case. I answered 
‘no’ to all of them and my case was denied. The asylum 
application said nothing about being afraid of violence 
because I am a woman and I had no idea that I could or 
should talk about that. If it had, my lawyer could have been 
more helpful. And maybe the officer would have asked me 
about it. I could have had the chance to explain how women 
are treated at home – because they are women.”

MAYA*, A SURVIVOR OF GENDER-BASED VIOLENCE SEEKING ASYLUM

“So much variance exists in the likelihood of success from 
court to court that filing a claim can feel like playing Russian 
roulette. This is especially true if applicants do not have law-
yers. Proving that one qualifies for asylum is already a heavy 
burden and one that most applicants do not meet; making 
nuanced arguments that applicants fit into the social-group 
category has become an art form. Most asylum seekers 
cannot afford immigration attorneys, and free lawyers who 
specialize in gender-based asylum are rare. The result is that 
women in life-or-death situations who might legally qualify 
for asylum are instead deported to face their fates.”21 

JAMIE GORELICK, PARTNER AT WILMER AND HALE AND FORMER 

DEPUTY ATTORNEY GENERAL, AND LAYLI MILLER-MURO, FOUNDER 

OF THE TAHIRIH JUSTICE CENTER
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If gender were explicitly named as a 
protected ground, survivors of gen-
der-based violence seeking asylum 
would have fairer access to the asylum 
system, more on par with individuals ex-
periencing persecution due to the other 
protected grounds. 

6 .  T H E  OV E R LY 
C O M P L I CAT E D 
PA R T I C U L A R  S O C I A L 
G R O U P  F R A M E WO R K  F O R 
G E N D E R- BA S E D  C L A I M S 
R E Q U I R E S  M O R E  T I M E  F RO M 
AT TO R N E YS ,  L E A D S  TO 
R E G U L A R  A P P E A LS ,  A N D 
WA S T E S  R E S O U RC E S .

Requiring survivors to bring their claims 
under the particular social group cate-
gory leads to serious inefficiencies and 
wasted resources. During screenings at 
the border, officers are likely to refuse 
applicants who otherwise could qualify 
from the start because they simply don’t 
realize that they may qualify as a member 
of a particular social group. Individuals 
fleeing for safety are then forced to try 
to reenter and go through the screening 
process multiple times. Eventually, if bor-
der officers finally give them a chance to 
apply, their legal options are limited and 
they are likely to be detained— causing 

them additional mental and physical 
health burdens and costing taxpayer 
dollars. Lawsuits have been brought to 
challenge border screenings, including in 
cases where border officers improperly 
rejected women who could have quali-
fied for asylum. Every time the govern-
ment defends against one of those cas-
es, taxpayers pay. 

For each case that is mishandled by an 
asylum officer because the applicant, her 
representative, or the adjudicator did not 
properly understand or state the partic-
ular social group, there is a person who 
is rejected unnecessarily – causing fear, 
trauma, pain, poverty, and other social 
consequences. Each of those cases will 
be referred to immigration court, where 
judges and lawyers for the government 
spend taxpayer resources to push a case 
through as many as seven or more years 
of hearings.

Since many attorneys and immigration 
judges get the particular social group 
analysis wrong, gender-based asylum 
cases often needlessly move through to 
the Board of Immigration Appeals and 
even the federal appeals courts. Once 
again, dockets become unnecessarily 
crowded leading to wasted time and en-
ergy by advocates and applicants alike. 



Because they are unduly complex, par-
ticular social group claims require a great 

deal of attention 
and time from 
immigration 
judges who must 
stay up to date 
on ever shifting 
standards and 
who already face 
a backlog of al-
most 1.3 million 
cases.16 More 
generally, every 
taxpayer dollar 
spent on decid-
ing drawn out 
particular social 
group cases is 
a taxpayer dol-
lar not devoted 
to naturalizing 
long-term U.S. 
resident taxpay-
ers or reducing 
crushing case 
backlogs. A gen-
der ground will 
make the asylum 

process more efficient and effective, as 
well as more equitable. 

“As a retired immigration judge, I can 
say that no one wants to waste time 
and money debating hair-splitting 
legal arguments to prove what we 
all know— that gender is a distinct 
element of our identity by which we 
classify and perceive people. Our 
limited time in court is much better 
spent on real issues in dispute and on 
the facts of the case— for example, 
whether there was persecution, 
why the applicant was targeted, and 
whether the government could or 
would not control the persecutor. 
Without a clear, distinct ground for 
gender, we either waste the time 
and resources of an incredibly over-
burdened immigration court or deny 
asylum to people who don’t have the 
resources to marshal the evidence 
and expertise to prove unnecessarily 
complicated cases.” 

HONORABLE DENISE N. SLAVIN, 

RETIRED IMMIGRATION JUDGE AND 

FORMER PRESIDENT OF THE NATIONAL 

ASSOCIATION OF IMMIGRATION JUDGES
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Recommendations

For decades, survivors fleeing gen-
der-based violence have faced arbitrary 
denials of asylum under our current laws 
and regulations. We must clarify and 
amend existing law to ensure that survi-
vors of violence are able to consistently 
and equitably access protection from 
persecution. 

New regulations and legislation 
should be issued to clarify both 
the definition of a particular so-
cial group and the standards for 
proving a persecutor’s motive. 

These regulations and legislation should 
adopt language and framing provided by 
those with relevant expertise. Any regu-
lations and legislation must do no harm 
to applicants who currently receive fairly 

consistent protection under the particu-
lar social group analysis. 

Gender should be named as 
a sixth ground in the asylum 
statute. 

Adding a sixth ground provides an addi-
tional and important practical measure 
of protection for gender-based asylum 
that the status quo simply cannot. With 
a sixth ground, survivors could bring 
claims on account of gender alone or in 
combination with other grounds, as is 
currently common practice with survi-
vors’ claims. A structural paradigm shift 
to add a sixth ground signals an import-
ant evolution in our understanding of 
sexism, misogyny, and gender-based 
violence and puts the harm that women 



“I have written affidavits for two women who suffered female 
genital mutilation/cutting (FGM/C) as children. Both were 
denied asylum. These denials were extremely disheartening, 
especially since I have evaluated several others who 
experienced physical and psychological trauma on grounds 
unrelated to gender and whose cases were granted. 

The first asylum seeker filed multiple appeals unsuccessfully 
and was exploited by lawyers who were neither prepared 
for nor invested in engaging in lengthy, complex legal 
proceedings. In the second case, the Immigration Judge 
denied asylum saying that FGM/C was not a legitimate 
basis for asylum, despite many decisions holding that it is. 
I remember wondering why our system was structured to 
devalue these women’s claims. Was it because these harms 
were inflicted by women and occurred out of sight of men? 
Was the pain and bleeding these women suffered at the age 
of six and eight, respectively, and the devastating long-term 
physical and psychological consequences they endured 
thereafter not comparable to the physical and mental health 
sequelae of trauma that other asylum seekers experienced? 

I truly believe this amendment is imperative to ensure, from 
a federal standpoint, the protection of women and girls who 
have experienced sexual, physical, and psychological trauma 
in public or in private because they are female. Codifying 
gender as an independent statutory basis for asylum would 
make such a difference for survivors of trauma in years to 
come!”

ELENA JIMÉNEZ GUTIÉRREZ, MD, ASSISTANT PROFESSOR, 

DEPARTMENT OF MEDICINE, THE UNIVERSITY OF TEXAS HEALTH 

SCIENCE CENTER AT SAN ANTONIO; PRO BONO FORENSIC 

EVALUATOR FOR PHYSICIANS FOR HUMAN RIGHTS’ ASYLUM 

NETWORK AND BOARD MEMBER OF PROJECT LIFELINE
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and girls face around the world on par 
with harm inflicted on account of other 
protected grounds.

Legislation like this is needed to avoid 
attacks on gender-based asylum from 
future administrations. Regulations, rules, 
immigration legal decisions, practice 
manuals, and guidelines can be easily is-
sued or revoked based on the will of the 
White House, as witnessed many times in 
recent history.17 A comprehensive rule is-
sued in late 2020 targeted gender-based 
asylum and the idea that there could ever 
be persecution on account of gender 
specifically, underscoring the need for 
an articulated sixth ground. Furthermore, 
improving the particular social group 
analysis is not enough to ensure equal 
and lasting protection for survivors. Even 
a well-crafted particular social group 
framework by its nature marginalizes vio-
lence against women. It imposes higher, 
inequitable burdens of proof for survi-
vors to the detriment of all stakeholders 
and to the benefit of perpetrators. 

All legislation – old and new – is subject 
to interpretation and reinterpretation 
by the courts through caselaw. Adding 
a sixth ground would be no exception. 
Yet, legal cases that interpret our stat-
ute in its current form can be highly 

problematic. Most notable was Matter of 
A-B-, which was instituted in 2018 and 
then revoked in June 2021. This case 
imposed sweeping restrictions on many 
gender-based asylum claims, and a fu-
ture administration now has a roadmap 
for similar action. This is precisely why 
new legislation to add the sixth ground 
is urgently needed. The risk of future 
restrictive caselaw would be much lower 
with a sixth ground than the risks survi-
vors currently face in court without it. 

Like any legislation, adding a sixth 
ground will not address all problems 
for all asylum seekers. There are many 
reforms that are needed. Yet survivors 
of gender-based violence cannot wait 
for comprehensive reform. Today, there 
are women who remain separated from 
their children for years while their cas-
es languish, waiting for clarity in the law 
to minimize drawn-out appeals. Adding 
a sixth ground of gender would help to 
more quickly resolve their cases and 
allow them peace of mind and the ability 
to move forward with their lives.

Adding a sixth ground will not cause 
harm to other particular social group 
claims going forward. Rather, such 
claims will benefit tremendously from 
proposed reforms designed to address 
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problems, including the particular social 
group definition as it currently stands. If 
the definition of a particular social group 
has become muddy, clarifying it will help 
everyone who currently receives protec-
tion because they belong to particular 
social groups, while also providing a clear 
pathway to protection for survivors of 
violence that occurs because of their 
gender.

International 
law and guid-
ance interpret-
ing the refugee 
definition also 
permit and in 
fact encourage 
development of 
expansive legis-
lation to improve 
upon what was written in 1951. Making 
changes that benefit survivors would not 
repudiate the Convention but seek to 
improve upon it, treating the international 
standard as a floor and not a ceiling for 
our own laws. The U.S. does not have a 
robust history of following its internation-
al legal obligations; while some courts 
have cited and given deference to the 
Convention and UNHCR guidance, the 
majority of adjudicative officers, border 

guards, and immigration judges who 
have the power to make life or death de-
cisions for survivors of violence do not. 
They are asked to follow their training, 
which is based in domestic policy, inter-
preting domestic law, derived from prec-
edential cases, regulations, and statute. 
Adopting a sixth ground of gender would 
allow the U.S. to finally be in compliance 
with UNHCR guidance and therefore to 

provide survi-
vors of violence 
with the protec-
tion they should 
have under the 
Convention.

The addition of a 
sixth ground of 
gender is criti-
cal for ensuring, 

once and for all, that asylum is unequivo-
cally available to women, girls, and other 
survivors of gender-based persecution. 

“[It] is time for Congress to add 
persecution on account of gender 
identity and sexual orientation as a 
ground for asylum.”22

ANDREW I. SCHOENHOLTZ,  

JAYA RAMJI-NOGALES, PHILIP G. SCHRAG
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Debunking Myths  
of an Asylum  
“Free Pass”
Opponents of adding gender as a sixth 
ground argue that it would amount to a 
“free pass” for all women anywhere in the 
world to gain asylum in the U.S. However, 
these fears have never materialized even 
in the wake of favorable decisions ex-
panding protections for survivors over 
the years. To even begin the process of 
fleeing persecution to seek safety else-
where, survivors face tremendous ob-
stacles.18 They must escape persecution 
itself, which often includes intra-family 
violence and is accompanied by extreme 
social and economic isolation due to 
social stigmas. Women often have di-
minished access to family resources 
due to discriminatory property, business 
ownership, or inheritance laws and poli-
cies which, along with primary childcare 

responsibilities, inhibits their mobility. 
And survivors face extraordinary risks 
of sexual abuse and exploitation when 
traveling alone or without a male relative 
while trying to flee.19 In short, survivors 
are so disenfranchised by pervasive vi-
olence and systemic discrimination that 
they are among the groups least able to 
flee, reach another country, and readily 
ask for help.20

Moreover, merely asking for asylum is 
a far cry from receiving it. All people 
seeking asylum endure an exceptionally 
rigorous process of producing credible 
evidence to prove every element of their 
claim and to fully show a well-founded 
fear of persecution on account of a  
protected ground. 
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Conclusion
The United States must commit to dis-
mantling the structural misogyny that 
allows violence against women to prolif-
erate around the world. Meanwhile, our 
laws must stop relying on a 1950s-era 
human rights framework and explicitly 
offer safe harbor to women and others 
seeking protection from gender-based 
violence. Anything short of that willfully 
ignores the central role that societal be-
liefs about gender directly play in moti-
vating and perpetuating violence. 

No solution is perfect, but maintaining 
the current framework is not an option 
for protecting the greatest number of 
survivors, with or without counsel, and 
regardless of which judge they must 
face and who is in the White House. The 
absence of a sixth ground also leaves 

survivors’ claims— brought under any 
of the existing grounds— vulnerable 
to skepticism by decisionmakers who 
maintain the outdated view that violence 
against women is an inevitable feature 
of all societies best kept behind closed 
doors. Rather, we must follow the exam-
ple of other nations and update our stat-
ute to include gender as an independent 
ground of asylum.

Just like a person’s race or religion, a 
person’s gender can be the reason that 
they are persecuted. And, we must see 
gender-based violence in its broader 
context rather than dismiss it as a private 
dispute. A private actor’s motive in harm-
ing someone on account of their gender 
is no more “personal” than their motive in 
targeting someone because of their race. 



If we recognize that racism causes 
race-based persecution, then we must 
also recognize that misogyny causes 
gender-based persecution, name it as 
such, and offer asylum protection on 
that basis. Gender, like race, is already a 
protected characteristic under our fed-
eral anti-discrimination laws considered 
on its own merit without more. Survivors 
of gender-based violence deserve the 
same under our asylum laws. 
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