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Learning Objectives

TODAY'’S OBJECTIVES:
« Learn the basics of practice before
the BIA
« Learn the mechanics of how to appeal
an immigration judge decision
+ Learn how to avoid summary
dismissal and make sure your appeal
is heard

Pro Bono Network Webinar | tahirih.org

COVID-19 UPDATES

Agency Operating Status

Tahirih updates its Pro Bono e-Library every day when there is a relevant agency update.

Agency Status

EOIR- Detained Hearings Open
Postponed through July 31
EOIR- Non-detained Baltimore open now
Arlington open July 20
USCIS Open
ICE ERO Suspended or Telephonic*
State Routine Visa Interviews Suspended*

COVID-19 Updates| tahirih.org
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https://www.tahirih.org/get-involved/our-pro-bono-network/pro-bono-attorney-elibrary/
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Immagration Courts

Baltimore EOIR Arlington EOIR

« Phase 1: Only merits hearings, about half of « Phase 1: Only merits hearings
judges conducting hearings
- Dockets et for 3 weeksata time, wileceive notice i

« Limit of 10 people in court room

hearing moving forward + Masks required
+ Phase 2: Alljudges back but still only individual « Staggered start times
hearings.
+ No motion required for telephonic appearance
« Phase 3: Master Calendar Hearings are added by counsel

Motion to continue due to COVID required

Board of Immigration Appeals

E-mail for filing briefs:

« The Board will deactivate their respective email filing systems.
developed during the COVID-19 outbreak within 60 days of the
resumption of non-detained hearings by the Arlington Immigration
Court.

+ Arlington EOIR reopens July 20, 2020, meaning the BIA will
deactivate the temporary e-mail address September 18, 2020

USCIS

Biometrics (ASC) Field offices
+ Phased reopening began 7/13/20 « Adjustment interviews resuming, but reduced

- Appointment notices include a worksheet to be ey el M P D
: : : with officer in another room.
filled out before arriving at the appointment

* Have interpreters available by phone. For sign
language interpretation, contact USCIS call
center in advance

« Previously canceled appointments will be:
automatically rescheduled

ove + Attorney can appear in person or

telephonically. Reschedule via customer
service line.

torem
coverings to confirm identity

| tahirih.of




USCIS

Asylum Offices
« In-office, videoconferencing interviews
= Bringinterpreter, listed family members.

+ No penalty delay for reschedule request due to
iliness or potential risk of Covid.

« Nowalk in inquiries.
« Al affirmative asylum decisions will be mailed
ouf

RFEs, NOIDs, NOIRs, Appeals

« 60 day period to submit RFE, NOID,
NOIR response or file AAO appeal
extended for notices or denials dated
between March 1-September 11, 2020,
inclusive.

OTHER LEGAL UPDATES

Supreme Court Update

DHS v. Thuraissigiam(June 25,2020)

+ INA 1252(e)(2)-which allows an arriving asylum seeker
placed in expedited removal to bring extremely limited
habeas claims does not violate the Suspension Clause
of the Constitution.

+ The majority opinion endorsed the views that
1252(e)(2) is categorically consistent with the

and that even
already present in the U.S. for a short period of time
have no due process rights beyond the right to statutory
procedures.

Latest Updates | tahirih.org

12

7/15/2020




Supreme Court Update

DHS v. Regents of the Univ. of Cal.
(June 18,2020)

of

DACA as arbitraryand capricious

Leaves the door open for the administration to
try to rescind DACA again

In the meantime, mandate issued this
Monday, which means DHS now legally
obligated to accept new DACA applications

Latest Updates | tahirih.org
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Transit Ban Litigation

7/15/2020

LA. v. Barr & CAIR Coalitionv.
Trump (D.D.C. June 30, 2020)

* Holds that Tahirih & CAIR have standingto
challenge transit ban

« Strikes down the transit ban as unlawfully
enacted without public notice and comment

Decision effective immediately

Expansion of Expedited Removal

East Bay Sanctuary Covenant v.
Barr(9th Cir. July 6, 2020)
* Holds transit bar to be contrary to INA

+ Also holds, unanimously, that transit bar
arbitrary & capricious because of dangerous
conditions for asylum seekers in
Mexico/Northern Triangle

Make the Road N.Y. v. Wolf (D.C. Cir. June 23, 2020)
+ Reverses preliminary injunction blocking the expansion of expedited

removal

+ Holds that cannot challenge expansion under APA because 8 USC
1252(b)(1)(A)(iii)(1) gives the executive branch "sole and unreviewable
discretion" to apply expedited removal within and up to limits set by

Congress

As of August 14, anyone who cannot prove 2 years of continuous

presence to satisfaction of an immigration officer can be placed into

expedited removal

virih.or
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The First Circuit

Hernandez Lara v. Barr, No. 19-1524(June 15,2020)

* A good opinion on the right to counsel.

+ Among other things, it relies on data on the difficulty of finding
counsel from detention, pushes back on government arguments that
an asylum seeker was given ample continuances to find a lawyer, and
explains at some length what difference a lawyer could have made
(without formally taking a position on whether a showing of prejudice
is necessary in a denial of counsel case).

The Seventh Circuut

Morales v. Barr, No. 19-1999 (June 26, 2020)

+ The Seventh Circuit has now joined the Fourth Circuit in rejecting
Matter of Castro-Tum and holding that IJs may administratively close
cases.

The Ninth Circuit

Sierra Club v. Trump & California Xochichua-James v. Barr (No. 18-
v. Trump (June 26, 2020) 71460
+ Budgetarytransfers for wall not authorized * Mexican government's ineffective cartel
by Congress control measures not necessarily sufficient
to show government won't acquiesce in
torture

« LGBTQ+ people face possible
persecution/torture throughout Mexico

| tahirih.or




The Second and Fourth Circuits

OrdonezAzmen v. Barr (2d Cil
No. 17-982)

+ Stresses that the BIA must consider PSGs on
a case-by-case basis in light of the record

Cedillos-Cedillos v. Barr (4th Cir.
No. 18-2233)

* Adverse decision, but reiterates that families
can be PSGs (without mentioning Matter of

7/15/2020

evidence LEA)
« May use evidence of changed circumstances + Also reiterates that mixed-motives cases can
that occur after asylum application satisfy the nexus inquiry

submitted to argue for an exception to the
one-year limitations period

hirih.o

Board of Immigration Appeals

Matter of R.1. Ortega, 28 1&N Dec. 9 (BIA 2020):

+  Aperson who has conspired to enter into a marriage for the purpose of
evading the immigration laws by seeking to secure a K-1 fiancé(e)
nonimmigrant visa is subject to the bar under section 204(c)(2) of the
Immigration and Nationality Act, 8 U.S.C. § 1154(c)(2) (2018).

+  For purposes of section 204(c)(2) of the Act, a conspiracy requires an

agreement to enter into a marriage for the purpose of evading the
immigration laws and an overt act in furtherance of that agreement

Board of Immigration Appeals

Matter of M-D-C-V-, 28 I1&N Dec. 18 (BIA 2020):
+ Does all it can to clear away challenges to "Remain in Mexico"

*  Holds that anyone who EWIs and is encountered near the border is
"arriving" and therefore subject to the contiguous-territory-return
provision

*  Rejects challenge to applicant being tagged as an "arriving alien" for
lack of prejudice

* Rejects due process challenge re: inability to access counsel in Mexico
for supposed lack of prejudice




Attorney General Decision

Matter of 0-F-A-S-,28 1&N Dec. 35 (AG 2020):

Improves a recent precedential BIA decision re: CAT relief

Says the test for whether torture is inflicted by someone "acting in an
official capacity" is whether torture is inflicted "under color of law"

Question whether an official is "rogue" not appropriate

"Under color of law" = misuses power possessed by virtue of law and
made possible only because the actor was clothed with the authority of
law

No distinction between low- and high-level officials for purposes of
determining whether torture inflicted under color of law

hirih.o

Regulatory Updates

“Public Health” NPRM

The latest attempt to end asylum

Would bar anyone from asylum and withholding if they came from, or
through, an area with "prevalent or epidemic" levels of COVID-19

Or any other disease designated by DHS/DOJ

Would also drastically restrict CAT relief by requiring individuals to
meet the ultimate CAT standard in a CFI & by allowing DHS to remove
those with meritorious CAT claims to third countries.

Comments due on August 10.

Regulatory Updates

Executive Order on Non-Immigrant Visas (June 23,2020)

+ Bars entry of almost anyone on an H-1B, H-2B, J, or L visa unless
issued before June 24

* Requires DHS to propose regulations that, among other
things, prevent those with final orders of removal or who are
inadmissible or deportable or have been arrested for, charged with, or
convicted of a crime from receiving eligibility to work in the U.S.

7/15/2020



https://www.regulations.gov/comment?D=USCIS-2020-0013-0001

7/15/2020

Asylum EAD Final Rules

As of August 22:

+ USCIS will remove the 30-day deadline for ing EAD ication: i by asylum
seekers

As of August 25:

+ Categorical bars on EADs for, e.g., EWI, missing 1-year filing deadline, many crimes

+ Waiting period extended to 365 days, ication rejected for any "appli -caused delay"

+ Valid for no more than 2 years, terminates upon denial of status by IJ (or, if appealed, BIA);
not valid while PFR pending

+ No more recommended approvals

+ Eliminates rule that applications not returned within 30 days deemed complete

+ Does not apply to pending applications

Updates | tahirih.of

Asylum NPRM

Reminder, comments due by 11:59 p.m. ET today

* Tahirih simple template comment for the general public or detailed template comment for

immigration legal service providers. More information on Tahirih’s microsite.

. i Equality template comment geared towards LGBTQH asylum seekers

+ National Immigrant Justice Center, detailed template comment for attorneys and legal
service providers geared towards pro bono attorneys who have represented asylum
seekers.

« Catholic Legal Immigration Network, Inc. (CLINIC), detailed template comment for
immigration services organizations

| tahirih.o
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https://www.federalregister.gov/documents/2020/06/15/2020-12575/procedures-for-asylum-and-withholding-of-removal-credible-fear-and-reasonable-fear-review#open-comment
https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fsupport.tahirih.org%2Fsite%2FR%3Fi%3DkIx0PCpyMxVDYD_5ENMa8w&data=02%7C01%7CKurstenP%40tahirih.org%7C189dd192d7c94b71a4c108d82759dbed%7C6274836f6a17445ea45e57fc0333f9dc%7C0%7C0%7C637302614206305331&sdata=J%2FXM2GlJFl4MYEL2X48JhwSBjcX0D8TRK198LTmCJmo%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fsupport.tahirih.org%2Fsite%2FR%3Fi%3Dh_iiWK4d0ZLd2leUBJrFsg&data=02%7C01%7CKurstenP%40tahirih.org%7C189dd192d7c94b71a4c108d82759dbed%7C6274836f6a17445ea45e57fc0333f9dc%7C0%7C0%7C637302614206315327&sdata=1NDZyULMpHQa5czhzKetjnR9J1CQ8x8MbPUVmmB1LTg%3D&reserved=0
https://www.tahirih.org/get-involved/advocate/standwithsurvivors/
https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fsupport.tahirih.org%2Fsite%2FR%3Fi%3DhXB3cSWiTMK5yaXubP9HqA&data=02%7C01%7CKurstenP%40tahirih.org%7C189dd192d7c94b71a4c108d82759dbed%7C6274836f6a17445ea45e57fc0333f9dc%7C0%7C0%7C637302614206315327&sdata=c2ABlWqfr%2FPn5THlIdEu%2FrVAJXxtlvJ%2Bbv%2FBynFzg0o%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fsupport.tahirih.org%2Fsite%2FR%3Fi%3DGKvH5RMjsNLQa13O-_D6AA&data=02%7C01%7CKurstenP%40tahirih.org%7C189dd192d7c94b71a4c108d82759dbed%7C6274836f6a17445ea45e57fc0333f9dc%7C0%7C0%7C637302614206325322&sdata=vYe%2FwiirZD5cdGSzBieJgs4NUJE57btyRhD5ynIhtrM%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=http%3A%2F%2Fsupport.tahirih.org%2Fsite%2FR%3Fi%3Du9AMuqBQgcUY5-JuUY4rMA&data=02%7C01%7CKurstenP%40tahirih.org%7C189dd192d7c94b71a4c108d82759dbed%7C6274836f6a17445ea45e57fc0333f9dc%7C0%7C0%7C637302614206325322&sdata=Ywtmgb4TVgB%2BBOr2ghpg%2FyjKY%2BuhAlGJ5p9tQ0nsJpI%3D&reserved=0

What is the BIA?

The Board of Immigration Appeals (BIA) is an administrative tribunal housed within the Executive Office for

Immigration Review (EOIR), which is an agency of the Department of Justice.

Size
+ 23judges and 250 attorneys, paralegals, and administrative personnel
(with more on the way!)

Location
« Falls Church, Virginia (in metropolitan Washington DC)

Jurisdiction
* Most immigration judge decisions (including removal, relief, and bond)
« Certain DHS officer decisions (e.g., family-based immigrant visa petitions)
+ Discipline decisi gardingattorneys and
that practice before EOIR

The Asylum Process

AsYLUM IMMIGRATION BOARD OF US CIRCUIT COURT
OFFICER JUDGE IMMIGRATION APPEALS OF APPEALS
US Ciinenship A Ismigration Sevices Esccasive Offcefo migeation Review (£OIR) Faderss usiciany
Deparcsscnt of Howelant Secrity Department of ustice

Continue pursuing relief; zealous advocacy

Obtain an automatic stay of removal

Preserve right to judicial review

Counter a DHS appeal

Preserve opportunity for facts or law to ripen,
as long as appeal is made in good faith

Address inconsistencies in application of the
law in immigration courts

7/15/2020
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'Go To' Resources

Tahirih Co-Counsel
Your Tahirh co-counsel and mentor will assist
in guiding through the appellate process as

Practice Manual

I&N Decisions

BiAand

The BIA
practicing before the BIA. IT
Is, briefs, ot d court rules.

‘appeal based on the immigration judge’s
decision.

EOIR Virtual Law Library
EOIR's "VLL is @ compilation of country
condition information, which can be useful
for asylum and otherforms of relef,

s/ /s justce gov/eolituak awibrary

Titps/ /v ustice gov/eoi/boarsmmigation-
appeals2

cases
binding on Us, the BIA, and DHS.

hitps://wwnw ustice.gov/eol/ag:bia-decisions

EOIR Hotline/Online Portal

EOIR Forms
Many EORR
filablefrom the EOIR website, includ
forms forentry o appearance, appeal, and
changes of address.

rtal eoirjustice. g0
Thereis also a live assistance line at

(703)605-1007, but the information the.

limited.

foms.

Before you file an appeal

eRegister

= If you have never before appeared before
the BIA or an immigration judge, you must

Review the record

register with EOIR's eRegistry priorto your

first appearance.

this and need not do it again.

If you represented your client before the
immigration judge, you have already done

If you are taking this case at the appeals stage,
review the trial record insofar as you are able.

Request to see the official Record of

Proceedings (ROP)

= Include your EOIR number on all filings

Request to hear the audio recording (DAR)
File a FOIA request

Tivme is not on your side

Appeals Fun,

deadlines

appeal.

Know the idiosyncrasies of BIA

* 30 calendar days to file an appeal.
+  Receipt rule, not mailbox rule.

« Delivery errors are your problem.
« Dire consequences for a late filed

* Confirm receipt and save the
evidence.

7/15/2020
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https://portal.eoir.justice.gov/

The Appeal Packet

E « Cover letter
@ * Notice of Appeal (EOIR-26)

* Addendum to the Notice of Appeal
* Fee or fee waiver request (EOIR-26A)
* Entry of Appearance (EOIR-27)

* Proof of payment for voluntary departure
bond

. ¢ Anything else

BIA Appeals Fundamentals | tahirih.org

The Notice of Appeal

Be especially careful with

* Box6 - Reasons for appeal

= Box7 - Oral argument
= Box8 - Briefing

= Page 3 - Proof of service

In one or two pages:

+ Succinctly but clearly articulate grounds
for appeal and how the immigration judge
erred.

+ Cite facts and law specific to your case.
Avoid boilerplate law, inflammatory
rhetoric.

*  Request 3 Board Member review.

+  Reserve the opportunity to make
additional arguments in your brief.

+  Ensure your argument is consistent with
the applicable standard of review.

BIA Appeals Fundamentals | tahirih.org

36
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The Rest of the Appeal Packet

Fee or Fee Waiver
+  The BIA appeal fee is $110 and is stapled to the form.
+ You can requesta fee waiver by fiing a Form EOIR 264,

but it is not worth the risk to your client if the request s
feni

Proof of Voluntary Departure Bond

« If your client received voluntary departure from the.
immigration judge, include proof of bond payment with
peal.

‘The BIA will not reinstate voluntary departure without
it

BIA Appeals Fundamentals | tahirih.c

Entry of Appearance

The BIA entry of appearance is separate from any prior
immigration courtappearance and has a separate form.

You should file the paper form, notan electronical one.

Anything Else

Consult your Tahirih co-counsel before submitting
anyining ese.

Submitting new evidence on appeal is tricky (though
not impossible!). Be sure to consultyour Tahirih co-
counsel.

Briefing Mechanics & Deadlines

The BIA will mail you a briefing schedule, along with a
transcript of the hearings below. Most briefs are due 21
calendar days after the issuance of the briefing
schedule.

*  Failuretofile a brief = summary dismissal.

Extension requests do not toll the deadline and are
unlikely to be granted. The same for motions to file a
late brief.

ly
A reply brief must be filed with a motion within 21
calendar days of the filing of the DHS brief.

+  DHS mayfile a motion for summary affirmance
instead of a responsive brief.

7/15/2020

1. Statement of facts
+ Aconcise summary with the most
pertinent details (but storytelling stil

2. Statement of issues

matters!) o
+ Incorporate 1Js recitation of facts if you
with them.

+ Include procedural history only if
complex & pertinent to your argument.

4. Summary of argument

+ This summaryis to focus the BIA and
foadmap on the argument you are.
aboutto make.

+ Keep it brief in case it impacts on the
page limit.

BIA Appeals Fundamentals | tahirih.org

@

Abrief statement that focuses the
BIA on what you are appealing.

Be clear whether the issues are
based on law, facts, or discretion.

Argument

Don't waste time on basic asylum or

relief law. Assume the BIA knows that.

Ifthe 1 used an addendum of law
that you are comfortable with, cite to

Focus your argument on law that is
‘specific to your client's case.

3. Standard of revi

Indicate what standard of review
applies to your appeal

Be sure your statement tracks the
standards that are specific to BIA

Action requested
Concludeyour brief by articulating

precisely what you want the BIA to do

(e.g, reverse the L decision, remand
proceedings for more factfinding).

13
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Legal Authority

+  BIA, AG precedent decisions

Published Circuit Court decisions in the circuit
of the immigration judge decision

Persuasive Legal Authorlty

*  Published decisions from other circuits

*  Unpublished decisions from your circuit
Unpublished BIA decisions...?

Practice Pointer

Don't forum shop your legal authority
+  Example: “9+2 = 11"

BIA Appeals Fundamentals | tahirih.org

40

Standards of Review

Type of finding Standard of review

Findings of facts = Clear error

Findings of law = De novo

Parse out law and facts to the degree you can and

Mixed findings of law and fact = apply each standard accordingly

Credibility determination = Clear error

Discretionary finding - De novo (not abuse of discretion)

Clear error on predicted facts,

Speculation as to future events = de novo on applying law to those facts

BIA Appeals Fundamentals | tahirih.org

Filing the Brief

< File on paper, not
electronically

« Same filing rules as the

) appeal packet
« Don't forget proof of service
UNITED STATES on DHS
POSTAL SERVICE

« HKeep proof of delivery.
-‘?.‘.'4 There is no BIA filing receipt.

ppeals Fundamer

14



While You’re Waiting

Regularly monitor your client’s appeal. Never wait for
the mail.

Monitor your client’s employment authorization.

Keep your and your client’s contact information current.

Make sure your client complies with any order of
supervision.

Discourage your client from leaving the country, even
if authorized by DHS.

BIA Appeals Fundamentals | tahirih.org
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w Resource

FILING BIA APPEALS: A GUIDE FOR PRO
BONO ATTORNEYS

+ ATahirih “how to” guide

* Newly updated to reflect recent changes

+ Includes material from this presentation and more
« Available on Tahirih Pro Bono e-Library

BIA Appeals Fundamentals | tahirih.org
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Questions?

After the webinar, contact /

* Your Tahirih mentor attorney

* Kursten Phelps, kurstenp@tahirih.org
+ Lynn Pearson, ynnp@tahirih.org

Questions | tahirih.org

45
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https://www.tahirih.org/get-involved/our-pro-bono-network/pro-bono-attorney-elibrary/
mailto:kurstenp@tahirih.org
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How You Can Help

Our work is amplified by the power of many. As Pro Bono Network members, there are many ways to
contribute your time, resources, and expertise.

CO-COUNSEL

Directly represent, vith Tahirin

IMPACT LITIGATION
onfeder

It briefs, and other

torshi in

their asylum, VAWA, T, U visa, or

Special Immigrant Juvenile Status
immigration matters.

Help Tahirih with research and
analyze legal questions of research
country conditions evidence o help

impact

ADVOCATE
Respond to our advocacy alerts to
submit comments or engage i other
immigrant

DONATE

Tahirin's Client Fund is a pool of money

survivors.

SPREAD THE WORD

Encourage a colleague tojoin

that we may use
and critical support to survivors of

immigrant
and other forms of relief.

in crisis

7/15/2020

You Can Help] tahirih.org

Contact Us

OUR OFFICES

Atlanta Houston
230 Peachiree Sireet NW. 1717 St James Place, Suite 450
Atlanta, GA 30303 Houston, TX

(p): 704814700 | ;4704817400 (p) 713-496.0100 | (1) 713481-1793

Baltimore San Francisco Bay Area
211 E. Lombard Street, Suite 307 881 Sneath Lane, Sutte 115
Baltimore, MD 21202 San Bruno, CA 94066

Greater Washington, DC | National
6402 Avlington Biv, Suite 300

Falls Church, VA 22042

(p)571-282-6161 | (1) 571-282:6162
geaterdcetahinh.org | justice@tahirn.org
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mailto:kurstenp@tahirih.org?subject=I'm%20interested%20in%20co-counseling%20an%20immigration%20case%20with%20Tahirih
mailto:kurstenp@tahirih.org?subject=I'm%20interested%20in%20partnering%20with%20Tahirih%20on%20impact%20litigation
https://www.tahirih.org/get-involved/advocate/
mailto:kurstenp@tahirih.org?subject=I'm%20interested%20in%20working%20on%20a%20pro%20bono%20research%20matter!
https://secure3.convio.net/tjc/site/Donation2?df_id=4241&mfc_pref=T&4241.donation=form1&fbclid=IwAR34kpfOdG-09ElEPmPsKRegAeL_vyfhexERIf8zyEijNQInM700CQ6Aq9Q
https://www.tahirih.org/get-involved/our-pro-bono-network/join-our-network/

